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I. The Charter and progressive development of the right of asylum
  The Charter of Fundamental Rights of the European Union (hereinafter, CFREU or the Charter) lists its own sources and serves as a reminder of its limits, among which is respect for its restrictions regarding competences. Thus, the Charter sets forth that EU law is only applicable as far as the Member States have conferred competences in each area; in the same way, the Charter also mentions respect for the principle of subsidiarity. In short, the Charter does not, in itself, extend the competences of the Union or the existing application of EU law.

However, any interpretation of the Charter must be respectful regarding the obligations of pre-existing public international law and international human rights law, to which EU law owes mandatory compliance. Thus, Article 53 of the Charter (on the general provisions in Title VII therein, which govern its interpretation and application) explains that:

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognized, in their respective fields of application, by Union law and international law and by international agreements to which the Union or all the Member States are party, including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by the Member States’ constitutions.[2]
Article 53 of the Charter is highly important regarding the outline of asylum law in the EU. Therefore, with regard to the right to receive asylum,[3] Article 18 of the Charter guarantees this right in line with the Geneva Convention,[4] and in accordance with the treaties establishing the EU (TEU and TFEU).[5] Prima facie it could be understood that, apart from full respect to the Geneva Convention, no right to asylum other than that already guaranteed by the treaties establishing the EU and their implementing standards is constitutionalized.

Nonetheless, the treaties establishing the EU set the progressive development of the Common European Asylum System (CEAS). Therefore, the right to receive asylum, guaranteed and directed by Article 18 of the Charter, is progressively described, detailed, and developed by the secondary law rules that are adopted or amended within the CEAS, which must be developed and applied with absolute respect for the case law that the Court of Justice of the EU (CJEU) implements in the area.[6]That is to say, secondary law on asylum shall have, as reference, the meaning that the CJEU confers to the different aspects of the right to asylum proclaimed in Article 18 of the Charter.

It must be understood that this case law could not lessen or reduce the essence of said right to receive asylum in the EU. Once the Charter has recognized the individual right to asylum as a right, case law interpretations could not cut this fundamental right when a human being fulfills the requirements to be a refugee or a person under subsidiary protection. Thus, the personal scope of right to asylum in the EU (Article 18) is clear: it is not restricted to refugees, but also applies to persons with a right to receive subsidiary protection status.

However, it is essential to know what the correct interpretation of every requirement is to be fulfilled in order to be a refugee or a person under subsidiary protection and, also, the concrete content of these statuses. Remember that right to asylum in Article 18 is a living right that is in progressive development.[7] Indeed, it has received its maturity and its real progressive nature[8] since the Treaty of Lisbon (2009) conferred the legally binding nature to the Charter and, furthermore, it has made it possible for any court, of any instance, to submit questions for preliminary rulings regarding asylum to the CJEU. Consequently, the case law that the CJEU has begun with, notably a preliminary ruling in Elgafaji[9]  (a pre-Treaty of Lisbon case), is—slowly but surely—shedding light on the disputed cases relating to the specific and correct application of the right to asylum[10] guaranteed in the CEAS and after the Treaty of Lisbon constitutionalized the right under Article 18 of the Charter.

Moreover, when the CJEU shapes the right to obtain asylum in the EU, the existing case law of the European Court of Human Rights (ECHR)[11] must be considered. Although the right to asylum is not set out under the ECHR, there are relevant matters in this regard that have already been established by the ECHR. In particular those relating to international protection from cruel, inhuman or degrading treatment or punishment and non-refoulement of a foreign or stateless person to their country of origin or the country from which they have arrived when their life or integrity are at risk.

This is why an all-encompassing look at the regulation of the right to asylum in the Charter must be undoubtedly extended not only to Article 18 of the same but also, of course, to Article 19 (on protection from refoulement and collective expulsions). And, in my opinion, also to Article 4 of the Charter which condemns, along with torture – inhuman and degrading treatment, due to the striking correlation which in many cases exists between asylum protection and protection from inhuman and degrading treatment.

II. The right to asylum in Article 18 of the Charter: Overcoming the imperfectprotection of the Geneva Convention.
It is important to analyze the expression used by Article 18 of the Charter itself when referring to “respect for the rules of the Geneva Convention”. The Geneva Convention does not have a self-executive nature and the State parties have incorporated it into their respective legislations by means of rules that set out and streamline specific obligations. Therefore, for the many years the Geneva Convention has been in force, the States (their judges and courts) established case law relating to the interpretation to give to the definition of refugee contained in the text of the Geneva Convention. Nonetheless, the State interpretations have, on occasions, been dissenting.[12] Although the Geneva Convention anticipated the appeal to the International Court of Justice to settle any disputes that could arise, the fact is that no State has appealed to said court with regards to possible breaches of the aforementioned Convention.

However, the most contested matters relating to the Geneva Convention definition of refugee are, precisely, those which have received most attention in the EU Directives that implement Article 78 of the TFEU and, consequently, are receiving harmonized interpretation from the CJEU. In this regard, it is interesting to note, by way of example: the characteristics of the agent causing the well-founded fear of persecution; the definition and content of “social group” as one of the causes of said fear of persecution;[13] the specific nature of the causes of subsidiary protection; among many other issues. The situation regarding asylum law in force in the EU is already quite different to that which existed before the CEAS was put in place. At present, the definition of refugee according to the Geneva Convention should have one harmonized interpretation for the EU Member States and institutions.

Moreover, if we return to the Geneva Convention, it does not seem to obligate the State to grant asylum as a comprehensive and durable protection (the convention does not mention the obligation to grant asylum), although it undoubtedly includes the individual subjective right to non-refoulement and, consequently, sets the obligation for all State parties to provide temporary protection insofar as a durable solution is not arranged by another State or there is a possibility of repatriation in conditions of safety and dignity after the causes that led to the displacement have disappeared.[14] It has been repeated ad nauseam that the Geneva Convention does not even mention the word asylum in its articles; it only uses this term in its Preamble and Final Act.  Therefore, it can be said that in practice, the Geneva Convention has led to the State parties recognizing an imperfect protection.[15] However, it is also true that the Geneva Convention was created to protect the helpless; thus, if a State party refuses to grant a durable solution it must, in my opinion, be strongly justified. A State party’s refusal to provide a durable solution based on discretionary reasons or ones concerning political expediency would not be consistent with the Geneva Convention.

Having said that, if we move to the area of the European Union, there is no doubt whatsoever that the protection provided for in the CFREU (Article 18 and its progressive development) is rather more rights-based than the imperfect protection of the Geneva Convention. That is to say, Article 18 of the Charter and its progressive development (CEAS) set forth in what circumstances and with what requirements the individual subjective right to receive recognition of refugee status is acquired (and similarly, if the conditions for this recognition are not met, the subjective right to obtain subsidiary protection status).

Thus, whereas the Geneva Convention only questionably implies that there is an obligation for States to grant asylum as comprehensive and durable protection, in contrast, EU law (Article 18 of the Charter and its progressive development) changes this situation and recognizes the individual right to asylum (as refugee, subsidiary protection status, or even through another type of humanitarian protection).

The Qualification Directive[16] is crystal clear: not only does it define who must receive the condition of refugee and who receives subsidiary protection, rather it also, logically, creates a protection status for each figure and the obligation to guarantee both statuses for Member States. Without doubt, with these two statuses, a right to asylum has been established as an individual right not only to seek and enjoy it (DUDH, 1948) but to obtain it in one of the EU Member States (Articles 13 and 18 of the Qualification Directive, respectively).[17]
Indeed, reading both Article 18 of the Charter and Article 78 (1) and (2) of the TFEU (and its implementing directives, regulations and decisions) leads us to a right to asylum that is specified as:

-the absolute rule of non-refoulement;

-the right for all applications to be examined in one of the EU Member States with due guarantees;[18]
-the right to a harmonized pre-status for all applicants of international protection consisting of a minimum standard of reception conditions;[19]
-the right to a harmonized procedure of studying each application taking into account rights and guarantees;[20]
-the right to a harmonized status and protection insurance with a minimum rights content (which could be improved by internal state law but never lessened);[21]
A fortiori, Article 18 of the Charter must be placed in relation to Articles 41 and 47 of the same to be able to define the guaranteed right to asylum. Such that, any matter relating to the right to a procedure with protection of rights will have to meet the requirements in the profiles of both Articles. Article 41 recognizes the right of all persons to good administration.[22] And Article 47 of the Charter, the right to an effective remedy and to a fair trial.[23]
III. The Common European Asylum System
The Common European Asylum System (CEAS) is a common set of rules drawn up in the EU from 2001 onwards and is still being developed.[24]  It began with the Treaty of Amsterdam’s entry into force and its use of common minimum standards on international protection in the EU (which have gradually been expanded upon), and have notably reduced the sovereignty of Member States in this area.   Its main pillars interpret, develop, and complete the international obligations with universal scope, especially those relating to the status of a refugee under the Geneva Convention. As I stated above, it is important to consider that this CEAS has established obligations beyond those agreed to in international refugee law for all EU Member States.  The CEAS states the minimum rights of asylum applicants and of persons with refugee or subsidiary protection status, and, thus, the corresponding obligations of the Member States.[25] It also specifies the grounds for cessation[26] or exclusion from these statuses[27]. As I have attempted to explain above, the CEAS is directed by Article 18 of the Charter, along with Articles 19 and 4 of the same.

As far as the CEAS is concerned, we have to bear in mind that the majority of applicants seeking international protection enter the EU in an irregular manner and that their right to non-refoulementwithout their application being dealt with, is an absolute priority.[28]  In addition, applicants deserve their right to a fair and rights-based procedure regarding their possible grounds for international protection. If the right to a fair and effective procedure was not respected, these persons would merely join the ranks of irregular immigrants and be returned in possible violation of their basic right to non-refoulement (Articles 4 and 19 of the CFREU).

Consequently, the most basic right for any applicant of international protection is that which provides them with the non-refoulement rule set out in Article 33 of the Geneva Convention which bans the State parties from expelling or rejecting any refugee applicant and returning them to a country where they have a well-founded fear of being persecuted on grounds of race, religion, nationality, belonging to a particular social group or due to their political opinions. The CEAS has extended said protection to cases of subsidiary protection, and the ECHR also requires it to be applied to all cases where return may violate Article 3 of the ECHR (or other articles of the ECHR, for example its Article 8).

As we have considered above, the content of the CEAS is mainly based on standards regarding reception of the applicants of international protection, standards on the procedures to be applied in the examination (as well as the respective guarantees and resources), and standards on the harmonization and content of two statuses of international protection (the status of refugee and that of subsidiary protection).  The content of subsidiary protection is restricted when compared with that of refugee status. For instance, in the case of subsidiary protection, the residence permit shall only be valid for one year (with the right to be renewed if other circumstances continue being the same),[29]and in terms of social protection and assistance, Member States can restrict this to only basic care.[30]
Furthermore, the CEAS is based on a system of shared responsibility for examining the protection applications: the so-called Dublin System.[31] As is common knowledge, this system has excessively overloaded (to the point of causing certain national asylum systems to collapse) the Member States with the borders through which applicants of international protection enter the EU (essentially Greece and Italy). This overload situation came much before the 2015 crisis, to the point where, in 2011, both the ECHR[32] and the CJEU[33] decided that the circumstances in Greece had turned it into an unsafe Member State with regards to Article 3 of the ECHR and Article 4 of the CFREU, respectively.

The first generation of legal instruments of the CEAS (first phase) was adopted between 2001 and 2005. Minimum standards were approved which were then watered down further by the requirement of the times to vote unanimously on decisions in the Council, which gives each State a possible veto. Therefore, a CEAS second phase or second generation of standards was obvious and necessary and went on to be approved in June 2013. In 2016, after the 2015 crisis, the Commission has presented different proposals to reform the CEAS (therefore a third phase has begun).

We should recall that the second phase of the CEAS aimed to achieve the objectives that already appeared in the Tampere Conclusions (1999) and which were not in any way achieved in the first phase, namely: a uniform protection status for the whole EU; a common procedure to recognize or deny the protection status (with common guarantees of effective legal remedy); and finally, valid recognition of the protection status granted in one Member State in all other Member States and, thus, freedom of movement in the EU of persons enjoying the protection status.

In order to achieve the objectives set out in the second phase, the most important legislative instruments in the first phase of the CEAS would have to be amended: the Dublin II Regulation and the EURODAC Regulation;[34] the Directive on reception conditions for applicants of protection;[35]the Qualification Directive (on protection statuses);[36] the Procedures Directive and the European Asylum Support Office (EASO) would also have to be set up and placed in operation.[37]  Thus, in effect, the basic directives and regulations of the CEAS were amended (recast) in the second phase of the CEAS (2011-2013); however, the objectives sought were not duly achieved.  Regarding the third objective of the second phase, an important step should be noted concerning the fact that the scope of the Directive regarding long-term residents (worker migrants) has been extended to persons enjoying international protection status (regardless of whether this is refugee or subsidiary protection status).  As it is well known, since 2016, after the 2015 crisis, a third phase of CEAS is under discussion.

It is evident the CJEU’s decisions on the preliminary rulings presented by the national judges were fully present in the recast texts in the second phase.[38] The Qualification Directive of the second phase aimed to clarify some legal concepts such as “agents of protection,” “internal protection,” or “belonging to a particular social group.”  Regarding the reception conditions, the recast Directive in the second phase highlights, for example, that the applicants should have access to the labor market within a maximum of six months from the date they submit their application for international protection. As far as the Procedures Directive is concerned (second phase), the amendments are, yet again, clearly inspired by the CJEU and the ECHR: the possible omission of the personal interview in the accelerated procedures is deleted; additional guarantees are added such as legal assistance for applicants for international protection in procedures at first instance; special guarantees for vulnerable asylum applicants; and certain categories of applicants from accelerated or border procedures are exempt, etc.

That said, the question is obvious: if all of these instruments that make up the CEAS have been discussed, carefully considered, adapted, and amended, etc. for at least fifteen years (first and second phase of CEAS), how is it possible that the EU did not know how to manage what is known as the crisis of 2015? I will attempt to shed some light on this unsettling question in the last part of this article.

IV. The setting of the 2015 crisis.

By the end of 2015, there were 65.3 million people in the international community forcibly displaced on grounds of religious, racial or ethnic persecution due to armed conflicts, natural disasters, climate change, or different types of deprivation of the most basic human rights in their countries of origin.[39]This figure is a distressing record in the post-Second World War world.

Regarding the EU, the first and most horrifying data are those of the International Organization for Migration (IOM), which states that 5,082 people drowned trying to enter Europe during 2016, 3,777 in 2015, and 3,279 in 2014. The data of UNHCR (United Nations High Commissioner for Refugees) is very similar (5,022 people drowned in 2016, 3,771 in 2015, and 3,500 in 2014).

Apart from those who lost their lives, in 2015, around 1.26 million applications for international protection were lodged among all of EU Member States and these then granted international protection (refugee or subsidiary protection status) to a total of 333,350 people, which is 72% higher than in 2014.[40] Approximately half of these people were Syrian nationals.[41]
There is obvious inequality on the map of recognition: 55% of international protection was granted in Sweden and Germany.  Germany, for its part, tripled the figure for recognition of protection in 2014; Sweden (with less than 10 million inhabitants) granted more protection to more people than France and Spain put together, amounting to a population of over 110 million people.

In 2016 the number of first time applicants fell from almost 1.26 million (in 2015) to 1.20 million:

“The main contributions to the decrease were lower numbers of applicants from Kosovo, Albania and Syria. The number of first time asylum applicants in Germany increased from 442 thousand in 2015 to 722 thousand in 2016. Greece and Italy also reported large increases. . . . Austria, the Netherlands, Slovakia, Belgium, Denmark, Finland, Hungary and Sweden reported less than half the number of first time asylum applicants in 2016 as in 2015; Norway also recorded a large fall”.[42]
See attached graph by clicking here. (File: Number of (non-EU) asylum seekers in the EU and EFTA Member States, 2015 and 2016 (thousands of first time applicants) YB17.png)

The last information available comes from the third quarter of 2017. The number of first time asylum applicants in the EU decreased by -55 % compared with the same quarter of 2016: “Overall, the number of persons seeking asylum from non-EU countries in the EU during the third quarter of 2017 was 164 300, a number around the levels recorded in 2014, before the 2015 peaks.”[43]
Regardless of the size of the effort made to recognize refugee or subsidiary protection statuses in the face of the 2015 crisis to first asylum applicants, there is another relevant issue that should also be mentioned: the low number of protection applicants who have been relocated by the EU Member States from Greece and Italy, after Greek and Italian asylum systems collapsed due to the high number of asylum seekers inside their territories.

On May 13, 2015, after around 1,000 people drowned to death in the Strait of Sicily, the European Commission approved the “European Agenda on Migration“.[44] Days later, on May 27, 2015, the Commission proposed a scheme based on quotas to relocate those applicants seeking protection who caused the protection systems in Greece and Italy to collapse. This enabled a first decision regarding a quota in a distribution key for 40,000 people to be relocated from Greece and Italy to other Member States.  The distribution key was worked out according to the following criteria: the population and the GDP of each Member State was taken into account with a weighting of 80%, the national unemployment rate and the number of asylum seekers or those resettled in that country in the period 2010-2014 with a weighting of 20%.[45] In addition, a quota of 22,000 resettlements was proposed from non-European countries of first asylum. Subsequently, on September 23, 2015, faced with a situation that noticeably worsened over the summer, the Commission proposed a second Decision to relocate a further 120,000 people.[46] All in all, the relocation agreed from Greece and Italy was for a total of 160,000 people.

The period of time to complete these relocation quotas was two years (from September 23, 2015 to September 23, 2017). The failure to deliver on these relocations is of common knowledge.  Poland and Hungary have refused to accept a single asylum-seeker from Italy and Greece. Slovakia, which jointly with Hungary, unsuccessfully challenged the relocation scheme in the European Court,[47] and has only accepted sixteen of the 902 asylum-seekers it was assigned, while the Czech Republic only twelve of 2,691. Spain has fulfilled just 13.7% of its quota, and Belgium has fulfilled 25.6%. The Netherlands has fulfilled 39.6% of the target it committed to, and Portugal 49.1%. Malta is the only EU country that has fulfilled its quota. Norway and Lichtenstein opted in to the scheme voluntarily, and both have fulfilled their commitments to relocate 1500 and 10 respectively. Notably, Finland has welcomed 1,951 asylum-seekers (or 94% of its legal commitment). Ireland has taken in 459 asylum-seekers, or 76.5% of its legal commitment.

Meanwhile, during this two-year period from 2015 to 2017, the lack of diligence displayed by EU Member States in relieving the overflow of asylum seekers in Greece and Italy was obvious, and they did not properly practice agreed-upon relocation and distribution keys. Thus, there was a state of need situation leading to Greece and Italy beginning their wave-through policy and, thus, they stopped applying the Dublin system. This wave-through policy led to the Western Balkans route and the closing of up to eight internal borders of many other EU Member States. The death of Schengen began to be discussed.[48]
This was the setting for the European Council meeting on March 17 and 18, 2016, which had more surprises in store: the EU One for One Plan with Turkey and the intention to declare Turkey a safe third country so as to be able to return to Turkey not only immigrants who entered the EU by irregular means and do not apply for international protection, but also applicants of international protection whose applications may not be accepted for processing due to considering that, for them, Turkey is a safe country. The new developments from the European Council on March 17 and 18, 2016 complete the EU-Turkey Joint Action Plan that was extraordinarily activated in the European Council of November 29, 2015. On the one hand, the EU-Turkey Joint Action Plan puts forward proposals for the improvement of reception conditions for Syrians with temporary protection in Turkey and, on the other, collaboration to close off Turkey’s border with the EU to prevent irregular immigration. The EU offered Turkey 3 billion Euros, along with progressive liberalization of short-stay visas for Turkish citizens, and the strengthening of Turkey’s accession to the EU.

See attached graph by clicking here. (File: Member States’ Support to Emergency Relocation Mechanism). (As of 12 December 2017) (https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/press-material/docs/state_of_play_-_relocation_en.pdf
[1] Commitment legally foreseen in the Council Decisions, which does not include the 7,745 persons still to be allocated under the First Council Decision and the 54,000 places which were made available for the purpose of legally admitting Syrians from Turkey to the EU.

[2] Norway, Liechtenstein and Switzerland have established bilateral arrangements according to Article 11 of the Council Decisions and joined the relocation scheme. As part of these commitments Norway has formally pledged 1500 places, Switzerland 1460 & Liechtenstein 10

[3] Out of 39,600 originally foreseen to be relocated from Italy, 34,953 commitments have been legally foreseen in the Council Decisions.[4] Out of 66,400 originally foreseen to be relocated from Greece, 63,302 commitments have been legally foreseen in the Council Decisions.

[5] Of the 160,000, 7,745 have yet to be allocated from the 40,000 Decision and 54,000 unallocated places from the 120,000 Decision were made available for the purpose of legally admitting Syrians from Turkey to the EU.

On April 6, 2016, the Commission presented a new Communication called “Towards a reform of the Common European Asylum System and enhancing legal avenues to Europe.” This communication opened up discussion for a new CEAS recognizing the failure of the current common system. It included positive aspects (such as the strengthening of the European Office EASO), however the key issue consisted of quite unrealistic goals, to say the least.

Following this Communication, the Proposal for a reform of the Dublin System states that whenever a national asylum system is overloaded, there is a mechanism automatically put in place to redistribute the asylum seekers across the European Union based on the pre-defined quotas. Furthermore, according to this proposal, the Member States that do not take in the percentage of refugees they are allocated will have to make monetary contributions to help the financial envelope of the Member States that do take responsibility for their allocated percentage of refugees.[49]  The amending of the Dublin System is considered alongside with a comprehensive reform of all other CEAS instruments; this global reform was presented on July 13, 2016 and currently continues being discussed.[50] 
In the first part of this paper, the fact that Article 18 of the Charter constitutionalized the right to asylum in the EU was stressed. Its progressive development through secondary legislation (directives, regulations, decisions) and, mainly, through the interpretation given by the CJEU, leaves us with a situation in which there is clearly an individual right to asylum in the EU. This situation clears up any doubts in the EU regarding the imperfect protection that has traditionally been attributed to the Geneva Convention.

As a corollary of Article 18 of the Charter and its progressive development, it should be noted that in the EU the following must be guaranteed as a minimum:

-Scrupulous respect for people’s right to seek asylum and non-refoulement to a country where their life, integrity or fundamental rights are in serious danger;

-Reception of all people who apply for international protection in accordance with a minimum standard of conditions while their application is studied (Reception Conditions Directive);

-Recognition of the corresponding legal status in accordance with the Qualification directive and the Procedures Directive regarding asylum for all people who meet the requirements to be recognized as a refugee or a beneficiary of subsidiary protection, with absolute respect for the rights guaranteed by the CFREU;

-Return of those people with no grounds for international protection or any other protection derived from human rights law (for example, Articles 3, 8, and others of the ECHR), under conditions in accordance with their dignity and respecting the rest of their human rights (provided that this return is possible given the person’s situation and the country of origin or residence);

-Distribution of international protection applications among Member States in accordance with the principle of solidarity set out in Article 80 of the TFEU, by means of reasonable criteria and, at all times, preventing violation of Article 3 of the ECHR and Article 4 of the CFREU.

Nevertheless, the current crisis on asylum law in the EU which, having started gradually reached dramatic heights in 2015, highlights that Article 18 of the Charter (duly considered together with Article 53 of the same) is being violated in the European Union.  What happened? The main infringement lies in the ineffectiveness of the Dublin System which, along with the violation of Article 80 of the TFEU by the majority of Member States, has led to shameful consequences for Europe and tragic consequences for humanity.

On the one hand, we can answer the question from the perspective of the legal framework and, on the other, from that of the political will of the States. In the opinion of some, the treaties establishing the EU (TEU and TFEU) do not currently establish a solid base for a mandatory rule of distribution in the event of a mass influx of third-country nationals.  Thus, Article 78 (3) of the TFEU relating to the distribution of responsibilities among the EU Member States in the event that “one or more Member State(s) is confronted with an emergency situation, characterized by a sudden influx of third-country nationals” states that the Council of the EU may on the motion of the European Commission (it does not say must) propose distribution quotas to Member States regarding responsibility for asylum applications.

However, in my view, Article 80 of the TFEU seamlessly imposes the obligation for Member States to act in line with the principle of solidarity (and thus, the distribution of responsibilities).[51] Nonetheless, the reality of the situation depicts collapsed asylum systems in several Member States that neither the EU institutions nor the rest of the Member States have been able to resolve.

An urgent reform of the Dublin System is clearly needed that establishes a mechanism to distribute the applications that exceed the reception capacity of any Member State. However, such a new system needs to include “not blind” distribution criteria; that is, it must include criteria that accounts for the social, economic and cultural ties of the asylum seekers regarding the Member States they are to be placed in, in order to assist their future integration in the State where they ultimately receive international protection.

The One for One Plan with Turkey consists of exchanging immigrants and applicants of international protection who are not admitted for ordinary processing (Syrian) for refugees (Syrian) under the temporary protection scheme in Turkey.[52] Many aspects of the Plan lead to its legality being questioned. Firstly, there is the strange legal nature of the document which does not show any trace of being an international agreement (it certainly has not respected the procedure set out for this purpose under EU law) or if it is a mere declaration of intentions. The will of the parties seems to indicate that, while straying from the formalities established, we are faced with a reciprocal act that creates binding legal obligations for the parties. However, regardless of its dubious legal nature, its content seems to breach several obligations of international and EU law.

It is true that the CEAS, both the Procedures Directive (recast in 2013) and the Dublin regulation (Dublin III) refer to the concepts of first country of asylum or safe third country (in which the applicant obtained or could and should have applied for protection) and safe country of origin (country whose circumstances are considered objectively incompatible with the production of applicants of international protection, although evidence to the contrary is admitted). Nonetheless, the ProceduresDirective specifies a series of conditions that the safe country must fulfill in order for the CEAS to allow applicants of international protection to be returned. Given how risky these concepts are from the point of view of human rights protection, it is to be expected that the CJEU will acquire an important role in resolving appeals requesting clarification on their correct and uniform application.[53] This would be a very good way of clarifying up to what point the EU Member States can delegate fulfillment of their obligations regarding applicants of international protection to third countries. Meanwhile, why is Turkey not a suitable candidate to be considered a safe third country?

-First and foremost because there are no guarantees that Turkey is complying with the principle of non-refoulement regarding possible returns to Syria.[54] In addition, the Procedures Directive requires the safe third country to fulfill the principle of absolute respect against torture and inhuman treatment including non-refoulement to the country violating said principle, along with a case-by-case analysis of the applications, and some sort of connection to be held by the person with the safe country they are being sent to.

– Second, Turkey only provides Syrians with temporary protection (Law of April 2014), although the new regulations of January 2016 provide them with access to education and the labor market. Article 38(1)(e) of the Procedures Directive (2013) sets forth that in a safe third country the person must have “the possibility . . . to request refugee status and, if found to be a refugee, to receive protection in accordance with the Geneva Convention”. Turkey ratified the Geneva Convention with the reservation of only recognizing refugees of European nationality and not those of other nationalities;[55] it has never lifted said restriction, nor does it seem to have the intention of doing so. The European Commission has already deemed that Article 38 of the Directive does not necessarily imply ratification of the Geneva Convention without reservations. Only a preliminary ruling by the CJEU can clear up all of our doubts once and for all.

-Third, the readmission agreement between Greece and Turkey, which as of  June 1 was replaced by the new readmission agreement between the EU and Turkey, does not constitute a legal basis but is rather a mere tool to adopt individual decisions on return that are laid down by the Return Directive.

 At the end of the day, it is important to remember that whenever state interests or those of integration organizations (such as the EU) are apparently confronted with the due protection of human rights, their prevalence over any other legitimate interest must be dealt with and prioritized (see Articles 6 TEU and 21 of the Charter of Fundamental Rights of the European Union).

In the meantime, there are no longer any doubts regarding some things: Article 18 of the Charter and its progressive development has now consolidated an individual right to apply for and receive asylum in the EU on different grounds that may lead to the status of refugee, subsidiary protection, or another type of humanitarian protection (ECHR), and the disagreement regarding the distribution of responsibilities of each Member State cannot lead to gross violations of a fundamental human right that is duly guaranteed by the Charter.

My current deeper concern is whether some Member States and the European institutions have –also- began to apply to Libya a category of safe third-country. If that were the case, unfortunately, we might have started a new Era in Europe, far from the right to asylum and to European binding human rights obligations.  The situation concerning the progressive externalization of the EU border is a dangerous strategy, which in my view, can’t be permitted without clearly opening legal and secure channels for human beings trying to enter Europe to have access to apply for asylum in a safely manner.
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