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Abstract 
 

This chapter provides an analysis on the links of climate change, energy, and international trade, 
specifically from the perspective of the EU’s external relations. The chapter first analyzes the links 
between these three sectors (climate change, energy, and trade). It then examines the environmental 
language in EU free-trade agreements. Finally, and before the conclusions, it looks at obstacles that 
explain the lack of coordination between environmental and trade agreements. 

 
 

1. Introduction 
There is a lot of talk about the fact that, as a result of trade, we have increased social inequality nationally 
and internationally and that the level of carbon dioxide and other greenhouse gas (GHG) emissions has 
been going up over time, also a result of international trade,1 and what can be done about it.2 Trade is in 
many senses considered to be the nemesis of environmental protection. In this chapter, however, we 
argue that, while all of that may be true, trade can contribute to climate change mitigation.  
 
There is no question that climate change is one of the biggest challenges humanity faces today. Today, 
80% of the global energy supply comes from fossil fuels.3 Fossil fuels contribute to climate change and 
are finite, which leads to energy insecurity. Renewable energy can help here in that it is cleaner than 
fossil fuels. It also helps towards energy independence and therefore enhances energy security. Trade 
law could be used as a vehicle to achieve this goal. We argue that trade agreements can help mitigate 
climate change since, in the past, they have been a very powerful instrument for change, as the following 
two examples demonstrate: 

1. poverty reduction: due to trade agreements, one billion people have come out of poverty between 
1990 and 2010;4 and  

2. the protection of human rights: 75% of countries use trade agreements to protect human rights.5  
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So why not use trade agreements as a novel tool to solve one of the most important challenges of today, 
namely climate change? 
 
The purpose of this chapter is not to thoroughly describe the current state of the climate-energy-trade 
nexus in the external relations of the European Union (EU), but to explore, in normative terms, the 
potential of the EU’s external trade6 towards contributing to global decarbonization. As the EU has done 
in the case of human rights, EU free trade agreements (FTAs) may be used to help decarbonize the 
economy by bundling the fate of these agreements and international climate-change obligations, i.e., the 
breach of the latter would give rise to legal consequences under the dispute settlement mechanisms of 
the former (in other words, there would be no free-trade-benefits without effective fulfillment of 
international climate-change-related obligations). The feasibility of this idea will be assessed via the 
textual analysis of the current wording and content of environmental/climate-change-related elements in 
a sample of relatively recent and/or upcoming FTAs.   
 
This chapter first sets the global scene on the links between energy and climate change, trade and energy 
as well as climate change and trade. It then provides a textual analysis7 of environmental or climate-
change-related provisions in several EU FTAs. Finally, it offers a case for bundling environmental and 
trade agreements before it concludes. 

2. Setting the global scene: A triangulation to sustainable development 
2.1. Linking energy and climate change8 
Starting from the premise that climate change mitigation is a global public good, there is a nexus between 
energy and climate change, which encompasses a range of issues such as clean energy subsidies,9 carbon 
taxes,10 and border adjustment for carbon emissions.11 This last point of border carbon adjustment may 
be a way forward in tackling climate change. As climate change is one of the most important public 
policy issues facing countries around the world, countries are adopting various policies in order to 
address these concerns. Of these, limiting anthropogenic (man-made) GHG emissions is a significant 
mitigation measure. 
 
In the view of Dieter Helm, “since 1900, the global population has more than tripled and the consumption 
of energy (largely fossil fuels) has increased more than tenfold. Climate change has been caused by the 
way resources have been consumed, and climate change policy necessitates a substantial change in the 
allocation of resources.”12 Moreover, according to Kleymeyer, “the energy sector, including energy use 
and production, accounts for over 50% of global [greenhouse gases] GHGs.”13 Given rapidly rising 
industrialization in the developing world, and the fact that low-cost energy options are likely to be heavily 
fossil fuels based for some time to come, GHG emissions are projected to increase and climate change 
mitigation will remain an urgent issue.14 Furthermore, when dealing with biofuels, it is necessary to find 
a balance between climate change and energy security concerns.15 
 
Since the use of fossil fuel is one of the major sources of anthropogenic GHG emissions, it is important 
to promote climate-sensitive energy policy that would help countries increase non-fossil fuel sources in 
their energy mix.16 Various alternative energies, in which nuclear and renewable sources play key roles, 
are being explored and developed by countries as part of their diversification efforts.17 Major investments 
in the new and renewable energy sector will be required in order to increase non-fossil energy usage.18 
 
The increased competition for energy resources, climate change and GHG emissions controls, 
technological advances and limitations have all contributed to a contradictory, fragmented regulatory 
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web. These include the exploration of new sources of energy, the transition to greener resources and 
intelligent grids, the challenges to the security of supply networks, affordability and its links with 
development and the contested consumption paradigms, the nature and size of energy companies, and 
the cross-jurisdictional terrain on which they compete. 
 
2.2. Linking trade and energy19 
The presumption is that trade liberalization will increase economic activity 20 and therefore energy 
consumption.21 All countries require energy resources, but few possess these, and thus trade in energy 
(primarily oil) is crucial to fulfil global energy needs.22 Internationally, there is more trade in oil than in 
anything else. “Fully half of world trade in services is intensely energy-dependent.”23 Yet, the General 
Agreement on Tariffs and Trade/World Trade Organization (GATT/WTO) has historically not 
preoccupied itself with energy trade. Very few energy-rich countries saw a need to join the GATT/WTO 
club, given that the reduction of import restrictions—one of the main goals of the multilateral trading 
system—is not an issue when it comes to energy. Saudi Arabia, the main energy-producing country in 
the world, only joined the WTO in 2005. 24 Russia joined in 2012 25 and several energy-producing 
countries26 are still not WTO Members.27 
 
All forms of energy should be subject to the same rules. Energy may become part of the WTO agenda in 
the near future.28 Given that current WTO rules are far from addressing all the needs of energy trade 
today, is it necessary to have a WTO Agreement on trade in energy?29 If so, can and should the Energy 
Charter Treaty be used as a model? Moreover, since Russia finally joined the WTO on its own in 201230 
(and not as a customs union along with Belarus and Kazakhstan31) and since energy is one of its greatest 
assets in economic terms, would this be the right time to include energy trade as part of the WTO 
Agreements? Those energy-rich Middle Eastern countries that are not yet WTO Members, but wish to 
become WTO Members, will most likely follow Russia. 32  These Middle Eastern countries should 
prioritize the conclusion of negotiations to enter the WTO in order to fully integrate into the global 
trading system and protect their growing interests on world markets. WTO membership will certainly 
help eliminate any discrimination against them in their trade and investment. 
 
2.3. Linking climate change and trade33 
Given that much of the world’s energy needs are likely to largely depend on fossil fuel based sources for 
the near to mid future, an increase in economic activity and energy consumption in the future, together 
with an increase in world population, will lead to higher levels of GHG emissions. This means that there 
is an inevitable link between international trade and future global climate change agreements,34 which 
could lead to a potential conflict between the objectives of the Kyoto Protocol/Paris Agreement on 
Climate Change and the WTO rules.35 Moreover, climate change is one of the most relevant international 
issues facing the world today. The relationship between trade agreements and measures to mitigate the 
effects of climate change remains a polemic part of the debate.36 It is therefore relevant to explore key 
legal and economic issues arising from the climate change debate, including the relationship between the 
WTO Agreement and multilateral environmental agreements that address climate change.37 
 
Based on the premise that regional trade agreements (RTAs) can be used as building blocks for 
multilateralism, however, one could envisage a global climate agreement based on climate-related RTAs, 
especially large RTAs such as the Trans-Pacific Partnership.38 Indeed, given how pro-active developing 
countries are in the conclusion of RTAs, this option would be an effective way toward a future global 
climate agreement. In this sense, RTAs can be used as a legal mechanism to move forward the 
multilateral environmental agenda. This avenue could be very promising given the exponential increment 
in the conclusion of preferential trade agreements (PTAs)/FTAs/RTAs in recent years and the increasing 
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number of environmental provisions per FTA as depicted in Figure 1.39 In fact, around 45% of climate 
contributions submitted to the Conference of the Parties 21 in 2015 make reference to trade measures.40 
This fact shows the increasing interaction between climate and trade. 
 
Figure 1: History of PTAs with environmental provisions 
 

 
Source: J-F Morin et al., “Environmental Clauses in Trade Agreements: Empirical evidence for sound policies.” 
 
3. “Environmental” language and content in EU Free Trade Agreements 
As depicted in Figure 2, the EU leads in the number of climate-related provisions in FTAs concluded 
throughout the world. 

 Electronic copy available at: https://ssrn.com/abstract=3061194 Electronic copy available at: https://ssrn.com/abstract=3061194



 

6 

 
Source: J-F Morin et al., “Environmental Clauses in Trade Agreements: Empirical evidence for sound policies.” 
 
When analyzing the environmental and/or climate-change-relevant substantive content of several EU 
FTAs and its potential articulation with dispute settlement mechanisms, different configurations can be 
identified therein. Let us assess them in sequence. 
  
3.1. First configuration – Ambiguous substantive content and non-enforceability: various EU Free Trade 
Agreements  
The first possible configuration that may be found within the sample of agreements is embodied in the 
following five: the “Free trade Agreement between the European Union and its Member States, of the 
one part, and the Republic of Korea, of the other part” (EU-South Korea FTA);41 the “Trade Agreement 
between the European Union and its Member States, of the one part, and Colombia and Peru, of the 
other part” (EU-Colombia-Peru TA);42 the “Association Agreement between the European Union and 
its Member States, of the one part, and Ukraine, of the other part”;43 the “Comprehensive Economic and 
Trade Agreement (CETA) between Canada, of the one part, and the European Union and its Member 
States, of the other part” (CETA);44 and the “Japan-EU Economic Partnership Agreement” (JEEPA).45 
Overall, the environmental language and content of these EU FTAs seem to be relatively stable (with the 
notable exception, as it will be seen, of the EU-Colombia-Peru TA), and, therefore, they will be assessed 
simultaneously. In terms of substantive content, generally speaking, these agreements tend to contain a 
chapter on “Trade and sustainable development” or “Trade and environment”, within which an article 
on “Multilateral environmental agreements” may be found. 46 The content of the said article has a 
constant basis, upon which other elements are pinned. The said basis is constituted by the following 
language: 
  

“1. The Parties recognise the value of international environmental governance and agreements 
as a response of the international community to global or regional environmental problems. 
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2. The Parties reaffirm their commitments to the effective implementation in their laws and 
practices of the multilateral environmental agreements to which they are party.”47 [Emphasis 
added] 

 
This common basis is sometimes accompanied by further paragraphs which, despite depicting 
progressive intentions, are unable to lead to ambitious environmental outcomes. As brief examples, in 
the agreements with South Korea and Japan, the parties mention the United Nations Framework 
Convention on Climate Change and the Kyoto Protocol (or, in the case of the JEEPA, the Paris 
Agreement), but only to state that they “reaffirm their commitment to reaching [the Agreements’] 
ultimate objective”. The Agreement with Ukraine establishes further means through which the parties 
“shall cooperate,” as does CETA, which adds that the parties “commit to consult” and “exchang[e] 
information”. Equally, the first paragraph above is sometimes accompanied by additional elements which 
remain within the same vague narrative (the parties “commit to consulting and cooperating”, “stress the 
need to enhance”, etc.).  
 
However, beyond these considerations, which would tend to sustain the conclusion that the substantive 
content of the concerned Agreements is purely and simply weak, a qualification may be made: the second 
paragraph is ambiguous in its content. The paragraph begins with a typically “weak” wording (“The 
Parties reaffirm their commitments”), but, instead of referring to weak policy objectives, it refers to the 
“effective implementation in their laws and practices […] of the multilateral environmental agreements 
to which they are party.”48 It, therefore, could be argued that, despite its beginning, the paragraph actually 
links, in a solid manner, the trade agreement to the relevant multilateral environmental agreements (any 
relevant agreement to which they are party, without limitation). In other words, it could be argued that a 
lack of “effective implementation in their laws and practices” of the relevant environmental agreements 
entails a breach of paragraph 2.  
 
This potential interpretation is further reinforced by the specific wording of the relevant provisions of 
the EU-Colombia-Peru TA. The second, third and fourth paragraphs of Article 270 (“Multilateral 
Environmental Standards and Agreements”), included in Title IX (“Trade and sustainable development”) 
of the said FTA, read as follows:49 
 

“2. The Parties reaffirm their commitment to effectively implement in their laws and practices 
the following multilateral environmental agreements: the Montreal Protocol on Substances that 
Deplete the Ozone Layer […], the Basel Convention on the Control of Transboundary Movements 
of Hazardous Wastes and their Disposal […] the Kyoto Protocol to the United Nations 
Framework Convention on Climate Change […]. 
3. The Trade Committee may recommend the extension of the application of paragraph 2 to 
other multilateral environmental agreements […]. 
4. Nothing in this Agreement shall limit the right of a Party to adopt or maintain measures to 
implement the agreements referred to in paragraph 2.50 [Emphasis added, original footnotes 
omitted] 

  
Paragraph 2 of the article contains a list with a limited number of precisely identified agreements. 
Notwithstanding the fact that, at its present state,  this provision does not seem very prone to providing 
coverage to climate-change instruments,51 it may be argued that this provision does not contain vague 
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policy objectives and statements, but clear, precise and solid obligations. If this is the case, the above-
referred parallel provisions in other EU FTAs may be interpreted accordingly, as being open-ended 
clauses (hence, not restrained to a limited list of agreements), containing the same kind of clear, precise 
and solid obligations. 
 
However, in order for this ambiguous possibility to have any practical impact, the said provisions would 
need to be enforceable under the relevant “Dispute Settlement” provisions in the respective EU FTAs, 
which does not seem to be the case. While, in most cases, the dispute settlement chapters of the selected 
FTAs are assorted with provisions which state that their scope is general and covers the entirety of the 
said agreements, these provisions operate only “unless otherwise provided”52. The environmentally-
relevant chapters, therefore, exclude resort to dispute settlement under various formulations.53 In general, 
they only provide for soft and conciliatory mechanisms, such as “Government consultations”, or the 
establishment of “panels” or “groups” of experts, who draft “initial” and, “final” reports, on how to solve 
issues.54 The parties then “shall take into account the final report”, or “inform the [relevant entity] of its 
intentions as regards the recommendations”, or “discuss actions or measures to resolve the matter in 
question, taking into account the […] report and suggestions.”55 The parties’ courses of action are often 
“monitor[ed]”, but no consequence is provided for. 
  
3.2. Second configuration – Solid substantive content, but non-enforceability: The EU-Singapore Free 
Trade Agreement 

A second possible configuration is reflected in the text of the “Free Trade Agreement between the 
European Union and the Republic of Singapore” (EU-Singapore FTA.)56 Chapter thirteen (“Trade and 
sustainable development”) contains in Section C (“Trade and Sustainable Development – Environmental 
Aspects”) an Article on “Multilateral Environmental Standards and Agreements” (Article 13.6) which 
bears a structure that greatly resembles the one described in the analysis of the previous configuration 
(i.e., “ambiguous substantive content and non-enforceability”). However, on this occasion, there is no 
possible ambiguity: 
  

“2. The Parties shall effectively implement in their respective laws, regulations or other 
measures and practices in their territories, the multilateral environmental agreements to which 
they are party.”57 [Emphasis added; original footnote omitted] 

 
The wording of the second paragraph of Article 13.6 of the EU-Singapore FTA is clearly assertive, 
without any sort of resort to the typical vague language found in weak policy statements. It can hardly 
be argued that it does not contain clear, precise and solid obligations. A priori, its only fault, for the 
purposes of this chapter, is that it clearly does not cover climate-change obligations, for climate change 
is the object of the third paragraph of the Article, which is undoubtedly weak in its content:58 
  

“3. The Parties reaffirm their commitment to reaching the ultimate objective of the UN 
Framework Convention on Climate Change (hereinafter referred to as “UNFCCC”), and of its 
Kyoto Protocol in a manner consistent with the principles and provisions of the UNFCCC. They 
commit to work together to strengthen the multilateral, rules-based regime under the UNFCCC 
building on the UNFCCC’s agreed decisions, and to support efforts to develop a post-2020 
international climate change agreement under the UNFCCC applicable to all parties.” 
[Emphasis added] 

 Electronic copy available at: https://ssrn.com/abstract=3061194 Electronic copy available at: https://ssrn.com/abstract=3061194



 

9 

 
In any case, again, as was the case in the first model, for the second paragraph of this provision to have 
any practical impact, it would need to be enforceable under the relevant “Dispute Settlement” chapter. 
And, again, this does not seem to be the case.59 
 
3.3. Third configuration – Enforceability, but ambiguous substantive content: The Transatlantic Trade 
Investment and Partnership  
The “Transatlantic Trade Investment and Partnership” (TTIP), which the European Union and the 
United States began negotiating between the 7th and the 12th of July 2013, is at the roots of the third 
configuration detected in the sample of agreements. Notwithstanding the fact that a significant amount 
of uncertainty swirls around its future, 60  draft-documents on this envisaged agreement, reflecting 
different stages in the negotiations, will serve as the basis for the analysis. The first of such documents 
is the EU’s “initial proposal for legal text on "Trade and Sustainable Development,"61 drafted to serve 
during the negotiating round with the United States that took place between the 19th and the 23rd October 
2015. Within “Section III” (“Trade and Sustainable Development – Environmental aspects”), Article 10 
(“Multilateral environmental governance and rules”) contains the following paragraph: 
 

“2. Each Party reaffirms its commitment to effectively implement in its domestic laws and 
practices the Multilateral Environmental Agreements to which it is a party.” [Emphasis added] 
 

Other than this paragraph, verbs and terminology in the remainder of the provision are, again, weak in 
nature (i.e., “recognize”, “continue to strive”, “exchanging information”, “supporting each other […]”, 
“commit to consult and cooperate”, “acknowledge”). Hence, in general terms, the wording of Article 10 
roughly corresponds with that of equivalent substantive provisions in the EU FTAs that were classified 
as having an “ambiguous substantive content” but lacking enforceability (i.e., the first configuration 
above). What distinguishes this early TTIP document from the above-commented FTAs is precisely the 
fact that, following an EU’s “initial proposal for legal text on "Dispute Settlement (Government to 
Government)," the TTIP’s relevant provisions would be enforceable, and that remedies would be 
available. Article 2 (“Scope of application”) in Section 1 (“Objective and Scope”) establishes that the 
dispute settlement chapter applies to “any dispute concerning the interpretation and application of the 
provisions of this Agreement, except as otherwise provided.” 
 
This assessment, made on the basis of a rather early-stage document, may be altered if the content of a 
second document, stemming from a later round of the negotiations (11-15 July 2016), gets to be inserted 
into the relevant chapter of the TTIP. The EU’s “initial proposal for a legal text on climate which would 
be included [sic] to the "Trade and Sustainable Development" chapter in TTIP”62 contains lengthy 
language on “Trade favouring low-emission and climate-resilient development” and “Protection of the 
Ozone Layer and Measures Related to Hydrofluorocarbons”. For the sake of brevity (especially taking 
into account the above-referred uncertainty surrounding the negotiations), suffice it to say that most of 
the content of the draft provisions can be easily qualified as “weak,” for it reflects the same kind of 
language as other provisions described in previous pages. However, each of the two unnumbered draft 
provisions features a paragraph bearing more solid content:63  
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“4. […] the Parties shall:  […] b) effectively implement the WTO Environmental Goods 
Agreement (EGA) and in this context cooperate to reduce or, as appropriate, eliminate non-tariff 
barriers related to environmental goods and services;”64 [Emphasis added] 

 
“2. […] each Party shall take measures to control the production and consumption of, and trade 
in, substances within the scope of the Montreal Protocol on Substances that Deplete the Ozone 
Layer, including any future amendments thereto.”65 [Emphasis added] 

 
Nevertheless, as none of these paragraphs with “solid” content refers to any of the core climate-change 
agreements, they may only be collaterally relevant, if anything, for the purposes of this chapter. 
 
The potential insertion of this language in the TTIP would likely remove climate change from the scope 
of the above-referred Article 10. This would mutate this third configuration, which would thus become 
“enforceability, but weak content.” It would, nevertheless, remain a distinct one, despite containing solid 
obligations as regards collaterally-relevant agreements: on the one hand, the provision is weak and, on 
the other hand, enforcement is available. 
 
However, irrespective of the availability of enforcement, a major hindrance in this respect would always 
remain: putting aside the actual architecture and specific features that a final TTIP may possibly come to 
display, what is really fundamental is the fact that the United States has not ratified the Kyoto Protocol 
and may withdraw from the Paris Agreement on Climate Change.66 If that were the case, consequently, 
there would be no relevant climate-change obligation that could potentially come to be enforced via this 
trade agreement, other than the rather weak obligations assumed under the Climate Convention itself. 
    
4. The case for bundling Trade and Environmental Agreements  
Empirical research shows that, as the law stands nowadays, there are, at least, three sorts of obstacles to 
the hypothesis presented in this chapter:  
1)   Ambiguous language of the relevant “primary” obligation: whenever a given climate-change relevant 

provision is covered by the dispute settlement mechanism, the actual content of the relevant 
obligation is ambiguous. 

2)   Lack of coverage by the relevant dispute-settlement provisions. This is the reverse problem: while 
the content / language of the relevant obligations is solid, the provision is not covered by the dispute 
settlement mechanism. 

3)     Lack of environmental commitment by at least one of the parties: No bundled climate-change 
enforcement would be possible because the relevant party has not ratified any meaningful 
international climate change obligation. 

 
Despite this, in normative terms (de lege ferenda), an effective way for the European Union to move 
forward regarding the enforcement of international climate change mitigation obligations would be to 
bundle the fate of climate-change-relevant obligations with that of trade agreements. Since the relevant 
elements for “bundling” are already disseminated in various FTAs (some feature solid climate change-
linkage language, others feature coverage by the relevant dispute-settlement mechanism), law-makers 
would need to simultaneously include both sorts of elements in future FTAs to obtain the desired result: 
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1) In substantive terms, possibly the clearest wording found in the analyzed agreements is the one 
featured in Article 13.6 of the EU-Singapore FTA: 

 
“2. The Parties shall effectively implement in their respective laws, regulations or other 
measures and practices in their territories, the multilateral environmental agreements to 
which they are party.” [Emphasis added; original footnote omitted] 

 
It is not a closed or limited list of agreements, but a general clause, and leaves no doubt regarding the 
kind and extent of obligation being assumed. 

 
2) In enforceability terms, it will suffice to follow the example of the TTIP. In other words, the relevant 

provision needs to be covered by the Dispute Settlement Chapter of the relevant agreement, which 
needs to ultimately provide access to remedies such as compensation and suspension of benefits in 
case of “non-implementation” of panel reports. 

 
All in all, a “partially progressive” trend towards using trade agreements as legal instruments to protect 
the environment is possibly starting: While CETA and JEEPA face, cumulatively, ambiguous content 
and un-enforceability, the EU-Singapore FTA only suffers from un-enforceability, but has clearly solid 
content. 
 
5. Conclusions 
Very little is still known on the interaction between trade agreements and climate action. Yet trade is 
increasingly becoming an important element in the intersection with climate action. Similarly, there is 
an increasing interest in inserting climate-related provisions in the WTO context and in FTAs. Reference 
to climate change, the UNFCCC, the Kyoto Protocol and the Paris Agreement in FTAs in increasing. 
However, the empirical analysis in this chapter has shown that there are still limitations to how trade 
agreements can contribute to climate change mitigation. This denotes that there is still a major gap 
between the trade and climate communities to answer questions such as how can one reduce GHG 
emissions from energy-intensive traded goods without economic loss? 
 
Being creative in legislative terms and accepting the fact that most international trade rules were written 
for a 20th century reality should be enough reasons to be optimistic that we may soon see trade agreements 
that address 21st century challenges such as climate change and clean energy technologies. In fact, 
evidence of this trend is the fact that recent bilateral and regional trade agreements cover, albeit in a light 
manner, climate-related issues by inserting chapters in such agreements that refer to the links between 
trade and climate change. Therefore, as time progresses and the science of climate change becomes more 
robust, there is a great chance that future free trade agreements may incorporate strong chapters on 
climate-related issues. The EU is perfectly placed to exploit this nexus within the realm of its external 
relations. 
 
Finally, a ‘peace clause’ for climate action in future (EU) FTAs could be a way forward in finding 
supportive avenues between trade and climate action. Similar to the WTO’s Agriculture Agreement, the 
peace clause would enable countries to protect themselves from action taken against each others’ fossil 
fuel subsidies. The trading system could also be more accommodating to climate objectives if countries 
reduced tariffs for environmental goods and services and removed or reduced fossil fuel subsidies. Such 
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actions would contribute greatly to GHG emissions reduction. In any event, environmental protection 
should not be lowered in the name of trade liberalization or investment promotion. 
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