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THE EVOLUTION OF THE NOTION OF “PRODUCT”
IN EU PRODUCT LIABILITY LAW

Directive 85/374/EEC was a landmark text for product liability law in the
European Union. Among other things, it affirmed the liability of producers for
damage caused by a defect in their products (Art. 1), a definition of «product»
was supplied (Art. 2), and the criterion to trigger liability was the fact that
a damage could be causally linked with a product that did not provide the
safety which a person is entitled to expect (Art. 6). However, the socio-
economic environment, legislation on safety, or technology itself, have all
of them evolved since 1985. Thus, there was a general consensus that
EU product liability law should be adapted to address the trend from (tangible)
goods to digital assets. In October 2024, Directive 2024/2853 was approved,
repealing the ancient one with effect from 9 December 2026 — although the
latter will apply to products placed on the market or put into service before
that date (Art. 21 of Directive 2024/2853). How exactly the notion of «product»
has evolved and been defined in Directive 2024/2853? An exhaustive analysis

! ORCID ID: 0000-0003-0547-5788. Email: rpazos@comillas.edu. This article
is written within the research project «La proteccion del consumidor en la era digital»
[Consumer protection in the digital age] (PID2021-122985NB-100), funded by MICIU/
AEI/10.13039/501100011033 and European Regional Development Fund (ERDF). The
principal investigators are Nieves Fenoy Picon and Maximo Juan Pérez Garcia (Universidad
Autonoma de Madrid).
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cannot be made in just a few pages. Consequently, this contribution must
remain humble in its purpose and will try to outline only basic insights on the
matter.

Article 2 of Directive 85/374/EEC defined product as «all movables...».
This posed no big problems while most products were tangible and the
economy was predominantly industrial [8, p. 15]. Then, the emergence
of digital assets made lawyers wonder whether intangible goods and software
were contained. The problem had different degrees of difficulty. The solution
seemed easy when software was integrated into a tangible item that could
not work without it — or could only in part, because in this case the software
could be regarded as a component of the product, the Directive being
applicable for sure. It was however trickier when software was merely
«materialized» in a tangible medium. Lastly, the application
of Directive 85/374/EEC was excluded when software was supplied without
any physical form [2, p. 47].

Whereas Directive 85/374/EEC made no reference to materiality
as a characteristic of products in the legal sense, most of the European scholars
agreed the text was conceived for such interpretation [4, pp. 445—446; 2,
pp. 32, 41]. The Belgian legislature even transposed the Directive into national
law expressly defining products as «tangible» goods, and nowadays Article 6.42
of the Belgian Civil code states the same. On the contrary, in the case of Spain
the Consumer Act refers simply to «movablesy», and the prevailing view among
Spanish scholars maintained the application of the rules to intangible assets —
including computer software and defective information when they were
contained in a material medium [6, pp. 417—418]. Still, that was not
a unanimous position. Although the reading of the relevant provision could
support a broad understanding, the regime hardly fits with non-tangible assets
[7, pp- 1933—-1934].

Information is not a product in the sense of the Directive. In 2021, the
CJEU held in KRONE - Verlag that «inaccurate health advice which
is published in a printed newspaper and concerns the use of another physical
item falls outside the scope of Directive 85/374» [5, para. 39]. Such
an interpretation was not shared by everyone, and before the judgment there
had already been voices advocating for a different solution for consumer
protection reasons, at least when information materialized in a tangible
medium [e.g., 2, pp. 48—49].
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Directive 85/374/EEC does not require products to be industrially
produced. Recital 3 seemed to establish that condition, but the case-law of the
Court of Justice tacitly denied it. In Veedfald, the Advocate General supported
the inapplicability of EU law in a case related to a perfusion fluid used
in a hospital on a kidney. His opinion was based on, inter alia, the fact that the
base fluid prepared was a «single preparation which is specially made up each
time it is required for use in a transplant operation», and therefore not
industrially produced. However, the Court did not follow his opinion and
answered the questions for a preliminary ruling [9].

With the latest developments going beyond mere digitalization to the
proliferation of Al-systems, EU product liability rules had to broaden the scope
of the notion of product. For instance, the European Law Institute (ELI) «Draft
of a Revised Product Liability Directive» divided their proposed definition
to encompass 1) any tangible movable item, with or without a digital element,
whether incorporated into or coupled with another movable or immovable
item or not; and 2) any digital product (Art. 3(1)). Furthermore, digital product
was defined by reference to Directive 2019/770 (Art. 3(2) of the Draft), thus
covering digital content and digital services — yet, excluding those which are
not subjected to Directive 2019/770 pursuant to its Article 3(5) [1, p. 12].

Directive 2024/2853 adapts the notion of product to a digital economy
through an updated definition contained in Article 4(1). It now means «all
movables, even if integrated into, or inter-connected with, another movable
or an immovable; it includes electricity, digital manufacturing files, raw
materials and software.» Recital 13 affirms that software is included
«rrespective of the mode of its supply or usage», formulation that will
probably be used to solve doubts such as whether other digital content, distinct
from, but functionally equivalent to software falls within as well 8, p. 16].

Discussions on the Proposal for a new EU product liability
directive expressed some concerns about its interplay with the Al Act
(Regulation 2024/1689). Basically, because in the initial Proposal for an Al
Act, artificial intelligence system was defined as a «software» developed
by way of certain techniques and approaches (Art. 3(1)), whereas the approved
text defined it making no use of the term software — it is a «machine-based
system...» (Art. 3(1)). When Directive 2024/2853 explicitly refers to software,
does it encompass AI? Analysing this problem with regard to the Proposal for
anew EU product liability Directive, it was suggested that the change in the
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Al Act should be deemed formal and not substantive. It would have been made
to capture that an Al-system is not «exhausted» in a software, in the sense
that it needs to interact with its environment. Al-systems would therefore
be subjected to EU product liability rules [3, pp. 57, 69—70]. This conclusion
seems implicitly confirmed by Recital 13 of Directive 2024/2853: «Products
in the digital age can be tangible or intangible. Software, such as operating
systems, firmware, computer programs, applications or Al systems...».

Still, the expansion of the studied notion is not without limits.

Free and open-source software developed or supplied outside the course
of a commercial activity will not trigger EU law product liability. The legal
argument is that, in such a case, the software would not be placed or made available
on the market. From a policy perspective, the intention is not to hamper research
and innovation (Recital 14 of Directive 2024/2853). The legislature clarifies that
the preconditions not to apply the new Directive are not fulfilled when software
is supplied in exchange of a counter-performance, be it a price or personal data.
Yet, a counter-performance cannot be said to exist if personal data are used
exclusively for improving the security, compatibility or interoperability
(Recital 14). The Directive «re-applies» when a manufacturer integrates free and
open-source software into a product in the course of a commercial activity.
However, in this situation liability would be triggered only with respect to that
manufacturer, and not the one of the software itself (Recital 15).

Information remains not a product. Directive 2024/2853 affirms its
exclusion, illustrating it with the content of digital files or the source code
of software (Recital 13). Digital files should not be confused with «digital
manufacturing files» because product liability rules do apply to the latter,
provided that they are developed or supplied in the course of a commercial
activity (Recital 16). They are defined as «a digital version of, or digital
template for, a movable which contains the functional information necessary
to produce a tangible item by enabling the automated control of machinery
or tools» (Art. 4(2)).

The applicability of Directive 2024/2853 does not require products to be
industrially produced, the Veedfald case-law is valid under the new rules. The
relevant parameter is whether the product has been placed on the market or put
into service «in the course of a commercial activity.» Furthermore, EU rules
apply even if the product is supplied free of charge insofar as the supply has
an economic or business character (Recital 16).
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Lastly, services are usually not products in the sense of Directive 2024/2853.
Nevertheless, Recital 17 warns that some digital services play a crucial role
in certain products which cannot fully perform their functions without them.
Considering that safety is determined by such digital services, they must
be treated as components of the product insofar as they are within the control
of the manufacturer of the latter. Unsurprisingly, the importance of the notion
of control made it convenient to define it in the text, something done
in Article 4(5). Control exists when manufacturers authorise or consent a third
party to integrate, inter-connect, or supply a component, or modify the product.
It is also exercised when manufacturers have the ability to supply software
updates or upgrades, irrespective of whether they do it themselves or via a third
party.

Length constraints prevent us from making a complete analysis of the
evolution of the notion of «product», but the previous pages have provided
a panorama view of the fundamental issues that frame it. The concept has been
substantially broadened in Directive 2024/2853, thus re-shaping the doubts
that existed about the scope of the ancient text. Litigation will move from the
inclusion of software materialized in a tangible medium — now covered by EU
rules — to other aspects. For instance, whether a digital content is included
in the notion of «software», a given software «free», or the activity of supplying
a product of «commercial» nature.
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